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Introduction:

[1] On October 22,1999, Master Donaldson made a consent order that the parties have interim joint custody, interim joint guardianship and day to day care of the children to be exercised in such a fashion that the children spend approximately 9-12 days of each month with their father and the balance with their mother. It was understood that this order would  remain in place until such time as the parties received Dr. Allan Posthuma’s report prepared pursuant to s. 15 of the Family Relations Act. In December 1999, Master Donaldson extended the original order to accommodate the Christmas holiday season and the fact that the Posthuma report had not yet been prepared.

[2] Neither party is satisfied with the present custody arrangement and they both now apply to vary Master Donaldson’s order. The father seeks a true joint custody "shared parenting" order, with the children spending one week on and one week off in each parent’s home. The mother seeks an order for sole custody with the father to have access to the childrenevery alternate weekend as well as at other times such as birthdays, statutory holidays and the like.

[3] While neither party is foreclosed from pursuing this matter to trial, it is hoped that the present application will result in what may become a final order. With that end in mind, I had the opportunity to hear the cross-examinations of both Dr. Posthuma and Dr. Larry Krywaniuk (who prepared a critique of the Posthuma report) on May 12, 2000.

[4] I will outline below the general background of the application and then provide my analysis of what I consider the appropriate order in the circumstances.

Background Facts:

[5] The father is 45 years old. The mother is 50 years of age. The parties lived together for several years and were married in late 1987. They have two children: Tara age 12 and Laura age 8½. Irreconcilable differences eventually led to the breakdown of the marriage in late June 1999 and these proceedings were commenced in late summer 1999. The parties nevertheless remained together in the matrimonial home until an agreement was reached in October 1999, whereby the wife purchased the husband’s interest in the home and the husband obtained rental accommodation some 2 miles away.

[6] In the past the husband has worked as a mainframe computer electrical technician. In approximately 1989, when the  computer industry moved to personal computers, he left that industry and with his wife’s support, established his own video production business, taping such events as weddings and business presentations. He operated the business from home. The business was never particularly lucrative and in 1997, he enrolled at BCIT to upgrade his technical skills. By 1998  he obtained employment as a technical sales representative for RCC Electronics. In late September 1999, his physician

recommended he take a medical leave due to the uncertainty of his employment situation and the stresses of the marital breakdown. The following day, September 23, 1999, his employer terminated his employment. Since that time, the husband has apparently actively pursued alternative employment, although there is no evidence before the Court concerning those efforts nor the prospects of that search being successful.

[7] The wife initially worked as a teacher in the public’s school system and later as a student teacher supervisor at the Faculty of Education at Simon Fraser University. She left the teaching profession and for the past several years has worked as a management consultant with a consulting firm providing workshops, primarily focused on supervisory training. The workshops last from ½ day to 5 days at a time and thus allow her the flexibility and opportunity to spend time with the children. She has apparently been off work since March 1999, initially with a view to pursuing marital counselling and devoting greater time to the children who she believed were beginning to suffer from the stress of the marital  discord in the home. The wife continues to remain off work although she apparently plans to return to work once this litigation is resolved and the children’s situation has settled.

[8] It is somewhat significant that the husband experienced a good deal of difficulty in school, failing Grades 1 and 8 and ultimately completing a vocational high school program and two years electronics course at a junior college. Later efforts to complete management systems courses at a university level proved unsuccessful. It was only in adulthood that he learned he suffered from a learning disability—one which results in him having difficulty decoding or encoding material of a sequential nature.

[9] It is difficult to determine the extent to which this learning disability affects his ability to parent the children. While he admits he has difficult "putting things in the right sequence", he denies any difficulty recalling the children’s schedules or otherwise caring for them. The wife suggests that his sequencing disorder does indeed impact on his day-to-day care of the children, including small matters such as remembering whether a child has attended to piano  practice or not.

[10] Although the father contends that both children suffer a similar learning disability to his own, it appears that it is Tara who shares many of the same processing problems as her father. A full educational-psychological assessment of  Tara was completed by the Burnaby School District in October 1995, at which point she was described as suffering a

"severe learning disability", primarily involving difficulties in tasks involving spatial, abstract reasoning abilities and in verbal concentration. She has attended Kenneth Gordon School, a school devoted to the education of children with learning disabilities for a number of years. She has completed whatever program the school is able to offer and has now been assessed as eligible to commence Grade 7 classes within the public school system at the local Gilpin Elementary School in September, 2000.

[11] Laura has also been assessed as suffering from a learning disability—one which is different however from that of her  father and sister. She was last assessed in June 1998 by Ward Educational Consulting which concluded she suffered a specific (although undefined) learning disability which affected her ability to read, spell and write. Recommendations were made to emphasize literacy both to facilitate further learning and to boost her self-esteem. Like her sister, Laura has also attended Kenneth Gordon School where she will return in September 2000. 

[12] To a large degree the parties have pinned their hopes on resolving their dispute on Dr. Posthuma’s s. 15 report. While the husband is very critical of many of Dr. Posthuma’s assumptions and his failure to recognize the husband’s heavy past involvement as a parent—it is clear that Dr. Posthuma made no effort to adopt one or other party’s conflicting version of their past parental involvement or their conflicting perceptions of each other’s failings as parents. He notes the wife’s belief that the husband would be unable to sustain his resolve to continue to be more involved with the

children’s lives and schooling. As Dr. Posthuma put it: "…the extent and veracity of the parents’ perceptions …is beyond the scope of this report."

[13] As I understood the thrust of the report, it is that both children require stability and consistency, so as to develop soundly and to develop a healthy sense of self esteem—and all the more so in the case of two children with significant learning problems, one of who will soon be transferring to a new school. He notes that both parties are similar in parenting style and that there is indeed a great deal of consistency and agreement between them in theirratings of the children and their concerns relating to each child.

[14] While recognizing the children’s special needs, Dr. Posthuma identifies the real issue as the parents’ ability to work cooperatively in "meeting the idiosyncratic needs of each child". In this regard, he identifies several stumbling blocks:

     (1) the husband’s inability to communicate and be forthcoming;

(2) the parent’s ability to problem solve and be flexible with each other in meeting the various daily demands that the children might be encountering. As he puts it while the husband seeks a strict 50/50 shared parenting arrangement, "…the children are not used to such an arrangement, and are used to equal availability to both parents, and flexibility in terms of their needs and activities. Thus, if one child is upset and wishes to confide with the parent with whom they are not residing at the time, it is the ability of both parents to recognize the child’s needs, and to be able to accommodate them. Further, the parents have to be able to agree  on such an issue, not only with the context of the child’s needs at that particular time, but with their own  hopes of involvement with the children, and to prevent the spontaneous wants of the child becoming translated into emotional needs by the children learning to play off their parents. The capacity of the parents to be

flexible and respond to their children’s emotional needs, rather than their own sense of what is the correct parental role, needs to be addressed by the examination of other evidence that the present assessment."

(3) This latter difficulty is exacerbated by the fact that while the children are close in age they do not act in a unit. Accordingly, it would be important for the parents to respond to their variations in moods and individuality. He recommends "there should be some flexibility for these children being able to move independently between their parents, depending on either emotional issues at the time and/or activities such as

schooling or extra-curricular events, in which the individual attention of the parent may be more appropriate than a rigid adherence to both children being involved together."

[15] The report itself is somewhat confusing. Dr. Posthuma notes the mother’s misgivings but concludes that nevertheless, "this assessment would indicate both parents appear supportive of an equally shared custodial arrangement for the care of their children." Earlier he notes, "it is more likely that a review twelve months from now, would be better able to assess the efficacy of a fifty percent sharing of the custodial care of these children."

[16] On examination, Dr. Posthuma insisted that in making these remarks he should not be taken as recommending a 50/50 shared parenting arrangement. Rather he testified that he meant to simply recommend a "sharing of responsibilities and decision making" rather than any actual sharing of physical custodial time with the children. If that is what

Dr. Posthuma meant to communicate in his report, he could not have said so more obliquely or less clearly. 

[17] In any case, on cross-examination, his evidence was somewhat equivocal. He noted that he had seen both children and had an opportunity to speak with them just before his own cross-examination on May 12, 2000. He advised the Court that immediately before that time, the wife was urgently seeking some opportunity for the children to voice their apparently strong opposition to spending time with their father. Yet, having interviewed the children, Dr. Posthuma went no further than to note that both children were showing some strain and that both were aware of the conflict between their parents. He noted that nevertheless their teachers’ recent ratings forms indicated both children were performing more or less to their standard levels.

[18] It was only on appearing at the cross-examination that Dr. Posthuma learned that the children were spending as much as 10-14 days per month with their father. He testified that "there was no problem with this from what I hear from the children". He said he would be more comfortable with the situation if the eldest child, Tara, had expressed some degree of comfort and relaxation with the situation. As it was, she was very reluctant to say anything, reflecting in his view, the strain of the intra-parent conflict. He recommended counselling for the parents to ease the strain between them thus lessening perhaps, the extent of the strain experienced by the children.

[19] He noted that the present arrangement was "working out more or less okay". He cautioned that increasing the father’s access so as to achieve a true 50/50 sharing of custodial time was a risky matter "because of the need for stability in Tara’s life …and to a lesser degree with Laura", but that the Court would have to hear evidence on the issue.

[20] He rejected Mr. Linde’s suggestion that he had improperly characterized the mother as the primary caregiver and that he had rejected the father’s stated history of involvement with the children. Rather than focus on the actual time spent

with the children, he testified that he simply perceived the mother as the individual with the better understanding of the children and their individual needs. Even accepting that the father was as heavily involved as he claims, he concluded it "didn’t appear to have helped much". He nevertheless acknowledged the strong bond between the father and the

children and his obviously heavy involvement with them in the past.

[21] In the final analysis, Dr. Posthuma recommended a continuation of the status quo. In his opinion, the parties had to learn to communicate with each other and agree on the most basic ongoing needs of the children. To the extent the parents were unable even to maintain the status quo, he doubted they would be unable to handle a true shared parenting arrangement. In his view, if the parties wished to maintain a joint custody arrangement, they should continue with the status quo with the onus on them to resolve ongoing issues rather than resorting to the Court to impose an inflexible fixed schedule order, which has unlikely to meet the ever-changing individual needs of each child.

[22] Dr. Krywaniuk was forthright in his evidence that he was offering no opinion to the Court. At most he offered a critique of Dr. Posthuma’s report which he conceded was prepared with no opportunity to meet with any of the parties. The thrust of his report is that an adoption of Dr. Posthuma’s "wait and see" attitude will likely predict the final outcome, since each parent will not have an equal opportunity to parent the children. If the parents share the children’s activities and experiences in a differential fashion, he opined that over the course of time this would likely to be reflected in their relationship and might place the parents on an unequal footing with respect to the final outcome. 

[23] Regarding the issue of stability, he notes the wife’s suggestion that a shift in the custody arrangement would make the situation more unstable for the children. He comments: 

…My own belief is that predictability is probably a more critical issue. If feel that children are able to adjust to a wide range of situations as long as they have a reasonably clear understanding of what and when things will happen. I do agree that a level of flexibility is required and that the parents need to have a working relationship which is focused on their children in order for this to occur. It was also my view that any arrangements or decisions should attempt to reduce the level of competition between the parents for the children.

[24] As I understand the mother’s position, it is that she considers herself the person more suited to provide for the best interests of the children on an ongoing basis. She sees the father as being unable to accommodate the immediate needs and desires of both girls—more particularly those of Laura, who she says is trying to deal with her parents’ separation and to accept a male presence on an exclusive basis.

[25] To his part, the father detects no particular problems during with the children. He is surprised by the mother’s allegations of the children’s distress since, by his account, the children are content when they are with him.

Analysis:

[26] On a review of all the evidence, I am left with the distinct impression that much of the last year or more has been spent by each parent essentially competing for the children and competing to demonstrate their stated skills or abilities to meet their needs. Both parents have suffered tremendous stress resulting from the marital breakdown and both have been unemployed. Whether consciously or not, both have used this opportunity to focus almost exclusively on the children, thus attempting to solidify their competing claims. It is clear the children have suffered from this ongoing struggle as the

wife continually attempts to narrow and the husband continually attempts to expand his opportunities to parent the children. The children witness this ongoing struggle or at least experience the tension in each parent’s home and during the exchanges as they occur.

[27] While the wife attributes this strain to the present custody arrangement and submits the children’s need forstability now dictates a more traditional sole custody order in her favour, I am not persuaded (at least at this juncture) that the evidence supports such a conclusion.

[28] To the contrary, I am persuaded that the children’s present strains are primarily a refection of the parents’ unresolved power struggle for the children. Not only do the parents continuously struggle to gain more time with the children, but the children themselves have no clear understanding of their status—what the schedule is or isn’t and when they will be with either parent. Dr. Posthuma remarked on this confusion. The more strained the children, the more strained the parents (particularly the mother in her need to gain control of the schedule), the more the father struggles to retain a strong parental role and so the cycle goes.

[29] Whatever their varied perceptions, it seems apparent that both parents have been very involved with the children’s upbringing to date. I can make no finding as to who the historical "primary caregiver’ was. Nevertheless it is at least clear that this father played a far more direct role than many, many fathers. By virtue of his home office career and his

own personality traits he has sought out and he has indeed spent a substantial amount of time with the children. Understandably, he is not prepared to abandon that role and assume the role of a weekend parent. 

[30] Nevertheless this order is not meant to address either parent’s needs or rights. The central issue is what is in the best interests of the children. I find that both parents are competent, loving parents and that both are well able to meet the children’s ongoing needs. Both have solid, demonstrable parenting skills. Both have a strong bond with each

child.

[31] At least at this juncture, it appears the difficulties and strains between the parties (which are unfortunately borne by the children to some degree) are the reflection of the unresolved and somewhat fluid arrangement which has existed to this point. I believe that a true joint custody order, which envisages an implementation of a true shared

parenting plan, with the children spending one week on, one week off with either parent may allow for a dissipation of the parents’ ongoing conflict and the children’s resulting strain. I am not convinced that the mere fact that the

mother’s home is within walking distance of the Gilpin Elementary School justifies a sole custody order in her favour. The father’s accommodation is located approximately 2 miles away, approximately half way between the Gilpin Elementary School (which Tara will attend) and the Kenneth Gordon School (where Laura will attend). From either home, the children should be able to enjoy a continuity of social and extra-curricular activities.

[32] I find that it is in the best interests of those children, notwithstanding the parents’ conflicts, that there be an order for joint custody and guardianship.

Conclusion:

[33] As Dr. Posthuma opined, it remains to be seen whether the parents can demonstrate an ability to meet the individual idiosyncrasies of each child—that is their legitimate needs rather than the purely manipulative demands on the part of either child or the demands which reflect either child’s perception of the parent’s needs. Both parents must be flexible and understanding and take on the task of full and effective communication both with the children and each other. No doubt ongoing family counselling with assist.

[34] The parents will be required to meet this challenge while also pursuing a reestablishment of their careers and a stabilization of their finances. Further they will be required to meet this challenge while also assisting Tara in her transition to the public school system. 

[35] I do not underestimate this challenge. If it can be successfully met, it will be both the parents’ and the children’s gain. If the challenge cannot be met, then of course, either party is at liberty to apply for a further variation of the order. By inviting future applications for variations it should not be taken that I am expecting or foretelling failure here. In my view, a sincere effort on both parties’ part to ensure success will support that result.

[36] At the last hearing, the parties were able to agree upon a schedule providing for an equal division of the summer months with the children. I leave it to counsel to agree to a schedule for the upcoming year, with the proviso that during the first week of return to school the children shall be in the mother’s care.

[37] There shall be an equal sharing of the costs of Dr. Posthuma’s report and the costs of his attendance on May 12, 2000. The wife shall pay for the costs of Dr. Krywaniuk’s attendance since she demanded he be produced for cross-examination. Otherwise each party will bear his or her own costs.

                                                     "M.E. Boyd, J."

                                          The Honourable Madam Justice M.E. Boyd

